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Decision

fntroduction
This.is-an appeal_by an applicant for federar employment,hereinafter appellant, from a finar decision or tne'above-captioned-agency, dated August 7, rg7g, which reie-teaappellantrs complaint of discrlmination on the biste ofhandicap. (myopla) as nor wirhin the purvj.ew ;i 6;;i emproymentopportunity regurations. The appeal was brought under sectl,on501 of the Rehabiritation Act ot- l9z3r ds amended , 29 u.s.c.section 791- The appear was accepted for aecision uy thecommissioners of lhe Egual nmployment opportunity commissionin accordance with the provisioni 

"i nno- order rto. 960, asamended.

Background

Appellant sought.employment with the agency as an Air Trafficc9ntr9-1 specialsit. His application wis relectea on the groundsthat his uncorrected distanl visual acuity iZa/AOAi-r"" belowthe-agency's standard for uncorrected disiant vi=n.f acuity forcandidates for Air Traffic control speciali"t p""itfor," (zo/zoo,) .

Appellant has demonstrated, through the introduction of asubstantial body of medicai and of.her--do.rrrent,ation, that hisvisual i'mpairrnent is not degenerative in naturei that he isfrrlly gapable of performi.ng the duties of an Air Traffic controlspecialist if he is accommodated to the extent br ueing allowedto wear corrective lenses on the job; that the agency arrows
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currently empl"oyed Air Traffic control specialists to wearcorrective lenses on the job; that a hiring stanJird basedupon uncorrected visual acuity i_s not relaied to actuar jobperformance reguirements; and that the controverted uncorrectedvisual acuity reguirement is not applied by the .j"rr"y inother situations. (e.g. , the certification of pri.vite pilots)were safety considerations reguire visual """ity.- 

--

The Office of personnel Management (OpM) submitted an amicuscuriae brief regarding the appear sub judice. rn ttit-6iren oPM stated tnalr on "55.",iu#zffig , ii ila promu) sareda qualification standard for lir traffic contror positions(rpu Letter 339-15, Attachment 2) which specified thatphvsical condirions ?T impairme'ts .o,rid il-ei;;,r"Iiryi'gonly if there was a direcl relationship between the conditionand the nature of the duties of the spEciric-p""iti"" to befilled' The standard further specifi;J that disgualificationwas not to take place in situations where an impiirmentcould be compensated througtr prosthesii, mechanicar aidsr orreasonable accommodation. opM took the position that,absent a demonstration that appellant; s lack of uncorrectedvisual_acuirv-y?"rg impair hi;'iliii;y-to perform the dutiesof an Air Traffic Contlol SE,ecialirl,"tt" agency,s disqualification9f apperlant constituted a tailure to comply wlth opM,sdirective.
The record is devoid of evidence that, with corrective lenses,appelrant could.ngt safery perform the duties of an Air TrafficControl Specialist.

Analysls and Findings
The-equal employmell opportunity regulations concerning federalemployees with^lulgl"qpbitrg conaitions have been codified at zgc'F'R' s1613' 701-710 tlblgi - rhese iegurations a.iin. a ,,handicappedperson" as one who has a "physicai-oi-mentar inpairment whichsubstantially limits one or'irore of "rr.n personrs major lifeactivities. . . " 29 C.F. R. St6t3. 702 (;i : A physical impairnrent isdefined to incrude 'l.lv physiologicar-ii=orb"i-oi-.o'aition..."ii..ting
one or more of rhe folrowing systems... ii;;t"ai"i)Jieciar senseorgtans..." 29 c.F.R. S16tlllo2(bi.--;t,r.io, Iif;'.Jfi*rities,, inctudesthe function of seeing. Zg C.f.n. SIOif.?02(c). The uncontestedevidence in this case reveals thta ipp"rru"t has a medical condition(poor.eyesight). affecting t,i: ".n".-ilf,.r," (eyes) which sub_stantially limits a rnajoi life functioi f """ii,gl . 

"e".ording1y, 
eventhough appellant's vislon can be substanti?lry improvedthrough theuse of corrective 1enses, this Co**i"sion finds, under thestandards noted above, that appellant may be regarded as being a"handicapped person. " accordingly, irri" commission finds that thecomplaint sub judice falls withln'!n, prrr.riew of the egual employ_I*tt! opporEli-fFTegurations concerning discrimination on thebasis of handiclp.
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Notwithstanding the existence of a handicapping condition' it
must be determined whether appellant also mLets the standard of
U.i"g u ',qualif ied handicappld person.'l If the appellant meets
6i;-standard, tnen unaer ib C.io.n. 51613.704 he was entitled to a
,,reasonable acconmodation" of his handicapping condition unless the

"g"";y 
i" able to demonstrate that such accommodation would have

ii,p""!a "" ",rtta.t" hardship" on the operation of the agency: -T!e-tJ; ,,qualified handicapped person" has been defined at 29 C.F' 'R'
51613.iOZ(tl to mean a frlnaiclpped person who, with or without
reasonable accommodation' can plrfoim ttre "essential functions"

"i-rti"Zrt-r 
position wi'thout enhangering his'/her own health and

safety or the health and safety of others.

since the evidence here establishes that appellant did not meet
the threshold gualifications required for the position, the thrust
of his .rg*.trd goes to the reasonableness of the standards in
question. The iisue that must be addressed, therefore, is whether
ippellant could have perfonned the duties of the position without
en-dangering the health and safety of himself and others in view
of his uncorrected visual condition, orr in the alternative,
whether he could have safely performed them had the agency offered
a reasonable accommodation for his condition.

Appellant has addueed copious medical evidence that his visual
iirpairment is not indicative of a degenerative medical condition;
th;t his corrected visual. acuity is no different from that of an
irrdividual whose uncorrected viiual acuity (i,e. 20/2001 satlsfles
the agency's threshold quall'f ication standard; that his lack of
uncoriected visual acuity is ful-Iy compensated by the simple
accommodation of wearing corrective'lenses; and that there is no
rational basls for the assumption that his lack of uncorrected
visual acuity would impair his ability to safely perform the
duties of an Air Traffic Control Specialist. He has also demon-
strated that the agency allowed the wearing of corrective lenses
by currently employed Air Traffic Control Specialists. Finally,
frL nas shown tfrlt nis lack .of uncorrected visual acuity did not
prevent him from demonstrating corrected functional visual acuity
iufficient to receive, from the agency, a First Class Medical
Certificate in connection with his pilotrs license-

The agency has adduced no evidencel beyond its bare assertion,
that appellant's visuaL impairment, if accommodated through the
Use of corrective lenses, would be an obst,acle to his safe
performance of the duties of an Air Traffic Control" Specialist'.
Nor has it shor,vn that accommodation would be unduly burdensome.

Accordingly, this Commission finds that appellant has been
subjected to discrimination on the basis of handicap. Since the
agency has not demonstrated, by clear and convincing evidence' that
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appellant would not have been hlred in there n with the-7 Section 1613.2 except that, srnceapPricant for empLoyment,

absence
ovisions

of discrimination,

Section 1613.2I0:

of 29 C.F.R.
lvas anno backpay shall- be awarded. 29 c.F.R.

Conclusion
For the reasons stated herein, the final agency decision isreversed and this matter is r"*u'a.o-to the agency for acti_onconsistent with the foregoing.

IMPLEI"IENTATION OF TIIB COMMTSSION DECISTON

under EEoc regurations, compliance with the commission,s correctiveaction is mandatory- itte agency must report to the commission,within thirty (30)-catenaar-day-s of 
-receipt 

of tne-aecision, thatcorrective altion h";-;;;n bakln. Th;,agency,s report shoutd beforwarded to the compfiince officer, offi""-lt-n"iiew and Appeals,Egual Emproyment opportunity c;Tu*i"=i"" , zho| E stieet, N.w.,washingron, D.c. zbboo. A Lopy "i-a;;'report should be senr rothe appellant.

NOTTCE OF RIGHT TO FILE A CIVTL ACTTON
Pursuant to 29 c' F . R. s16r3. ?82: . 

thg apper lant is herebynotified that this aecisio'is iinat.i,a that he has theright to file a civir icti"n on the Rehabiritation Act claim inthe approprlate u.s. pisti'ct c";;; rlt',in rhirty (30) daysof the date of receipl-oi-tnt, decision.
APPOINTI\,IENT OT COUNSEL

rf the appelrant does not have an attorD€y, or is unabre toobtain the services of one, upon his request, the DistrictCourt Rdyr in its aiscrelioo, appoint counsel to representhin.

rf appellant has been represented by a member ofappellant shall be awaraea
;ifiilr.ir:i, 

^ld: ffiffiifr:'
ATTORNEY'S FEES

. !'. R. er-Jo 4,rLlc) lzl .
the time frames

he
9
en

t
2

Bar,
C. F. R.

20oocumentation@
agency shall process the claim The

setforrh in st6t3.z7ii.l lll. within
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NOTICE OF RIGHT TO REQUEST REOPENING

The appellant and the agency are hereby notified that the
Commissioners ffidy, in their discretion, reopen and reconsider
any previous decision when the party requesting reopening
submits written argument or evidence which tends to establish
that:

1. New and material evidence is available that was not
readily available when the previous decision was issued;

2. The previous deci.slon involves an erroneous interpre-
tation of Iaw or regulations or misapplication of establlshed
pollcyi or

3. The previous decision is of precedential nature involving
a new or unreviewed policy consideration that may have
effects beyond the actual case at hand or is otherwise of
such an exceptional nature as to merit the personal attention
of the Commissioners.

This notice is in accord with 29 C.F.R. Section 1613.235.
The agency's attention is directed to 29 C.F.R. Section
16I3.235(b) for time limitations on agency reguests to
reopen.

FOR THE COMMISSION:

2
/ gArE

Executive Secretariat


